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Court of Appeals of the District of Columbia. 


Xo. 4410. 

B.vrbara V. Morris et al., Appellants, 

vs. 

William T. Ballard. 


a Supreme Court of the District of Columbia. 

Equity. No. 41415. 

William T. Ballard, Plaintiff, 

vs. 

F. William Ernst, Defendant. 

United States of America, 

District of Columbia, s.s.- 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: 

1 Bill for Specific Performance. 

Filed June 20, 1923. 

In the Supreme Court of the District of Columbia. 

Equity. No. 41415. 

William T. Ballard, Plaintiff, 

vs. 

F. William Ernst, Defendant. 

To the Supreme Court of the District of Columbia: 

Plaintiff states ils follows: 

1. That he is a citizen of the United States and a resident of the 
District of Columbia, and sues in his own right. 

2. Defendant is a citizen of the United States and a resident of the 
J)istrict of Columbia and is sued in his own right. 
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o. Heretofore on, lo-wit, the -Sth day of I)eeeinher, A. Ih. 10*21, 

plaintitf and defendant entered into a eontraet in \vritin;j: under their 

hands and .^^eals, hearing date on said day, hy whieli the defendant 

let and lea.'H'd to the plaintitf the lainl and premises in the ('ity of 

W ashington, Distriet of (’ohimhia, known as and In'in^ L(>t (‘i;iht 

(<S) in Sipiare two hiindn'd ami ei<:hty-live (2Sr>), iinprove<l hy 

premises known as No. 1217 lOye Street. Northwest, in said (’ity, f(»r a 

term of thre<* vears ((mmieneinii: on the liist «lav <»f .lamiaiv, 1022, 
• « • 

t<> he fully eomplet(‘d an<l emled i»n tlie Ihirty-lirst day of 1 k*e<*ndH‘i‘, 
1021, at and for the total rent of 'riiirly-six llundii'd dollars 
(.$:’>,(iOO.PP). payable in monthly installments of ()n(* llumlre<l Hol¬ 
lars (S1 tttt.tttt) <Mi the lir.'t dav of each month in advance', 

• 

2 and hy which plaintitf a.ureed to make' and hold .slid land ami 
premise's as te'iiant as in siid eontrae*t provide'd. It was fur¬ 
ther provided in and hy said e-ontrae-t that ]»laintilf should have the 
jtrivile^e* e)f ]»ure*hasinii saiel land and ]>remises on or be fore .Inly 1st, 
102d, feu* the sum of I'Jiihteen "Phou.siml Hollars. e»n te'rms t(» he 
a^ree-el upon hetwee-n him and the <lefe'ndant. Said eontrae'l was 
tih'd for le'coid in the* otliee'of the' Ih'e'orde’i* of Heeds f<»r .said Histriet 
(HI .May I I. llt*2d, and a true' compared e(»j>y of the >ame* is heie'to at¬ 
tached marke'd ‘’IMaintilf’s Hxhihit No. 1" and is prayed to he read 
and considered as a part her(‘(*f. 

4. IMaintitf duly e'Utere'd int(» po.ss'.s^ion of .siid jue'tni.s's umh'r 
.sdd e-ontiaet and has so eontinue'd until the' juv-se-nt time and has 
pe'rformed all the covenants and aiiie'e'me'iits hy him in .slid e*on- 
traet e'ove'iiante'd and aureed to he performeal. 

o. Desiring to avail himself of the privih'^e of ]mre‘hasin,i!; said 
property, as in .siid e'ontraet provide'd. plaintitf on, to-wit, the — 
day of Hee'cmhei*. Ilt22. ae<piainte'd deh'iidant^ with sue*Ii de'sire 
and of his inte'iition to avail himse*lf of his rii^ht to purchase' said 
propeity undi'i* .siid e*(»ntrae*t. and re*(pU'sted d(‘fendant to state- the* 
terms upon whie'h he* de*sire*d payme'iit of the* .slid pure'hase prie*e* of 
Ki^htee'n Thousand Hollars ( S IS.Otttt.Od) provide'd in saiel eontraet 
to he* made', hut defe-ndant de'eline'el to diseu.'^s sue'h te'iins and in¬ 
formed plaintitf that he*, defendant, did not intend to eemvey saiel 
]>roperty to plaintitf unh'ss he had to do so. IMaintitf thereupon 
informe'd himse'lf of the amount ed an existinn ineiimhrane'e* upon 
.Slid property, and the' taxi's due the're'on and of all other ite'ins 
neees.sirv and usual in adjustini; such a transfer and had a 
d el(*e‘d in the* usual ami projK'r form, prepared, eonveyin;^ 
.Slid propi'ity fiom eh'fendant to plaintitf in fee. with a state¬ 
ment showinu: the' amount elm* defendant, to-wit. $12.11 •2.S7, le, 
.S'ttle* .Slid ])ure*ha.S' ])riee. h'ss ineumhranees, taxes and otli(*r ite*ms 
of aeljustme'iit eharu,e*ahle against defi'iidant. in full, in cash and 
thereupon, on to-wit. the* Idih day of May. A. H., ll)2d, e*all(*el upon 
the* defi'iidant. exhihiti'd to him the* .slid statemi'iit, showed him said 


deeel, otferi'd to .s'ttle in full for .siid ])rope*rty in ea.di and tenderi'd 
him the amount re'ejuire*el to settle the* purchase price of .slid ]>roj»- 
erty in cash, as afore*saiel, and demande*d that defendant si<;n said 
deed. Hefi'iidant thereupon asked that ])laintitf leave with him 
the said statemi'iit and deed .<o that he might look them over and 
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plaintiff (lid so, but defondant lias failed and omitted to comply 
with bis Siiid contract and to convey said property to j)laintiff and 
still rc'tains said pai)ci*s. 

b. Plaintiff’ now here in court tenders himself ready and willing 
and able to pay for siiid j)roperty in cash and if defendant prefers 
to settle on any other terms he tenders himself ready to accept said 
property and ])ay said ])iirchase j)rice upon any such terms as de¬ 
fendant It ay lawfully impose. 

The premises considered, plaintiff prays: 


1. That process issue against the defendant recpiiring him to ap- 
[)ear and answer the (‘xigeneies of this hill, but answer under oath 
is hereby expressly waived. 

2. That defendant be reipiired to speeitically perform his said 
contract and make due conwvaiiee to ])laintiff of the real estate 
therein described u[)on eomj)liancc by j)laintiff‘ with the terms of 

Side. 


4 8 . That he have such other and further relief as the na¬ 

ture of this case mav st'cm to the court to re(|uire. 

WILLIAM T. BALLARD, 

Plaintiff. 

(\ CLINTON JAMKS. 

MILLAN i\: SMITH, 

.1/b>r/(r//.s* /or Plaintiff. 


District of (’olumiua, .sx; 

William T. Ballard heing first duly sworn, deposes and says that 
he is the plaintiff' nauH'd in the foregoing complaint hy him sub¬ 
scribed; that he has read the same and knows the contents thereof; 
that the matters thcK'in stat(‘d upon Ids own knowl(Mlg(* are true, 
and that as to thosi* stated upon information and belief he believes 
them to he true. 

WILLIAM T. BALLARD. 


SuL.^erihi'd and sworn to before me this Hffh dav of .lunc, 1923. 

.lOSlL A. OORMAN, |seal.| 
Notary Public, 1). C. 

Plaintiff’s Exhibit 1. 

This k'ase made this 2<Sth day of December, 1921, by and be- 
tw(‘en F, Wm, Ernst of the Di.'<trict of (’olumbia, l>arty of the first 
part and William T. Ballard, of the same place, party of the sec¬ 
ond part. 

Witn('s.«^eth, that the .snd party of the fii’st ])art has let and leased 
and dn(‘S herehv let and lejis(‘ unto the said j)arty of the the se(!- 
ond part, the premi.’^es situate in the (^ity of M iishington Distri(*t 
of (’olumbiii, heing lot Eight ( 8 ) in Scpiare Two Hundred 
f) and Eighty-five ( 280 ) known as 1217 Eye Street, N. W., 
for a term of Three years commencing on the first day of Jan¬ 
uary, 1922, to he fully c()mplet(Ml and ended on the thii 1 y-first day of 
December, 1924, at and for the total rent of Thirty Six Hundred 
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U)0). j»ayal)le in tliirly-six monthly installments of One 
^lars each (m the first day (d each month in ad- 

■llr.'^t ]»avnu‘nt to he made on Janiiarv 1st, lh*2*2. The 
said party of the second ]>art herehy anrees to take and hohl said 
j)remises as tenant as herein speeitied. That the sai<l party of the 
second part covenants with the said ])arty of the tii^st ])art that he 
will pay all ^as and electric li^ht hills eharj^eahle against the said 
I>remi.<es dnrinn the t(‘rm of his lease: that he will pay tin* wat(*r 
rent for .«ai<I premises durinuj the ttain of this lease; that he will not 
use the said premises or any part thereof hn* any unlawful or dan¬ 
gerous purp(»se; that he will not transfer possession of Siiid premis(‘.s 
without the written consent lir.*it had ami obtained from the said 
party of the first part and at th(' expiiation of this tenanev will 
deliver up the premises in the like good order in which they now 
are, ordinarv wear and tear ami damage hv the elements onlv 
expected. 

The party of the second part further agrees that if any install¬ 
ment of nait shall not he ]»aid when the same shall he and h(‘come 
due and j»aya//a*. as hereinhef<»re provided (wlu‘th('r demand shall 
have heen ma<le for the same or not), or if he shall in any other 
r(‘speet violate any of tin* conditions and covenants c<mlaim‘d in 
this agr(*ement. tluai it shall h(‘ lawful for the said ])arty of the 
iii'st part to rcrovta’ ]HK<s<‘Ssion of said jaemises umha* piovisions 
of the (’(xle «)f haw for the Oistriet of (’olumhia regulating 
0 ]iroee<‘d- het-een landlonl and tenant : that no waiver of any 
l)r(*aeh of any covenant her(*in shall he ef»nstriu‘d to ht* a 
waiver of tlu* covenant itself or any suhsecjuent hn'aeh iheioof, 
the said party of the second pait heiehy waiving all right to claim 
a thirtv davs’ notice or other legal notice to remove fioiti .<aid 

• ft 

)remises. 'n. 

It is further providt*d that the said party of the .<trond ])art will,^ 
at his own cost and expense, put and kei'p tlie huilding and premisi*s, 
both inside and out. in good substantial, and tenantahle repair dur¬ 
ing the whole term of this lease. 

•And it is furlluM* provide<l that the .sn<l party of the second 
]iart is lau’chy given the privilege of mtiking alt(*rations or addi¬ 
tions to .<aid ]>r(*mises at his own cost and expense* at any time' 
during the team of this lease*, witheait first obtaining e*onse*nt in 
writing from the .siiel party of the first part. — 

It is fui‘the*r provide‘<l that the .<aiel party ed the .'ieHaaid pail is 
hereby give*n the‘ privile*ge e>f pure*hasing .siiel ]>remise*s on or he- 
feue July 1st. for the sum of Eighteen The)u.<and Hollars on 

terms te) he agreeal ui)on. -—^ 

It iri further ])rovide'd that the* eovenants and agreements e*e)n- 
taineel herein are* binding on the parties hereto and the*ir h'gal 
representatives. 

In te'stiimmv wheivof e»n the day ami ye*ar first hereinhefeire 
written the said partie‘s here'to have set their hamls and aflixeal their 
seals. 


j. II. McDowell. 


E. WM ERNST. \SKAL.\ 

WILLIAM T. HALLARl). [seal.J 
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7 District of Columbia, To wit: 

I, .1. Harold McDowell, a Notary Public in and for the District of 
Colinnhia, Do hercbv Certify, that V. Win. Ernst and William T. 
Ballard, parties to a certain Lease hearing date of the 28th day of 
Deccnihcr, A. D. Ih21 and hereto annexed, personally apjieared be¬ 
fore me in said District the said F. Win. lh*nst and William T. Bal¬ 
lard, hcin<i: p(‘isonally well known to me as the jiersons who executed 
the siiid Lease, and aknowled<»ed the same to he their act and deed. 

(liven under mv hand and seal this 28th dav of December, A. D. 

1021. 

[notarial seal I J. IIAUOLD McDOWELL, 

Xotarij Public, D. C. 

Answer oj F. TPru. Ernst. 

k'iled July B>, 1028. 


Comes now the defendant, William Ernst, and for an answer 
to the Bill of Complaint tiled in the above entitled cause, says as 
hallows: 

L He admits the alleviations of Paraviiaph One. 

2. He admits the alleviations of Paraiiiaph Two. 

8. Answerinvi Para.iiraph Thri'e. this defendant says that on the 
2<Sth day of Di'cemher, lh21. the plaintilf handl'd to the defendant 
a contract in writinvi, reterred to in Paraviraph Three of Plaintiff’s 
Bill, wherein it was proviili'd that the defi'mlant would li'ase to the 
plaintilf ])remi.<es known as No. 1217 I’^ye Strei't, Northwest, 
8 in the city of Washinviton, District (»f (’olumhia, and with 
the further ]>rovision that the ])taintiff herein was thereby 
Viiven the privileiie of juirehasinvi the .-^aid premises on or before July 
1st, 1928, for the sum of .$18,000.(19 on terms to he avireed upon. 
The defendant, at that time, was under the care of a physician, liav- 
invi sulfered a stroke of apoplexy and was in a very weakened and 
danvierous condition, all to the knowledvie of the plaintilf, who was 
eallinii on him fr(‘<iuently. 

Plaintilf had been for many veal's and was still the defendant’s 
most intimate friend, and the defendant had on many occasions en- 

4/ 

dorsi'd ])laintilf’s notes and loaned him money, and the defendant 
knew that plaintilf was i\ lawyer, heinv^ a member of the Bar of the 
Su]»reme Court of the District of Columbia and as such has advised 
the defendant freipiently about matters pertaininvi; to his property. 

At the time the ]>laintilf pre.sented the aforesaid contract to the 
defendant, the defendant advised him that he did not wish to v^ive 
him an option to purchase the ])roi)ei*ty as it was not for sale. De¬ 
fendant was advised by the plaintiff that he, the plaintiff, did not 
wish to hold the defendant to a side of the property but that the pro¬ 
vision referred to was inserted in the leasing agreement by the 
plaintiff merily to protect the plaintiff* in the event of the defend- 
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ant’s death, and the provision, jirantin*; the option to purehase, was 
to be bindinj^ only in the event of the def(*ndant’s death. IMaintitf 
stated to the defendant that he did lujt wish to enter into the lease 
and make all re])airs that were necessary to he made unless he had 
some protection in the event (d the defendant’s death and if 

9 the defendant did die, he. the plaintiff, wanted to be in posi¬ 
tion to protect the mon(‘V that he had .^^o spent. The plain¬ 
tiff having been the (hdcndant's most intimate and trusted friend 
and confidential adviser and eounselh»r. this defendant relied upon 
plaintiff’s interpretati(ai of tin* said optional j)ara^raph of the said 
lease and. upon the distinct undt*rstandiim and arraniiement with 
the plaintiff, hereinhefon* ri“ferre<l to, he siiino<l the paper writing 
referred to in Paragraph Three of plaintiff’s hill. 

Defendant further savs that tin* conli-aet was n(»t acknowledged 
by either party in j>laintiff*s ]»resence hehae a Notary Public or be¬ 
fore a witiK'ss, ami the dt'fendant’s copy of tlu' agreement does not 
contain such an acknowle«lgment. Defendant's co]»y of the agree¬ 
ment bt'ars a lea<l jaaieil memorandum in the handwriting of this 
defendant of the same date as the signing of the agreement, 
wherein is set forth a statenu'Ht of the ]*taintiff that the so-ealled 
“Option to Pnrchasi*” ]»rovisi<ni was only 1<» pi*ot(Mt th(‘ plaintiff 
in the event <»f tin* <l(‘fVndant s <l(*ath. 

-1. D(‘fendant admits tlu* allegations of Paragraph P«mr. 

Answering Paragrai>h l''i\t‘. this defendant .-ays that sometime 
in December, P.rJ-2. ]»laintiff. at a timt‘ wlitai he approached the de¬ 
fendant to have him endorse a renewal of plaintiff’s note, advised 
the deft'iidant that he desiri'd to avail himself of tlu* right to pur¬ 
chase* the premises covered by the aforenM*ntione<l conli'act, and 
^^uggested to tin* defendant that he was willing to jnirchase it, pio- 
vieled lu* (Mudd exi'cule a s<‘coml trust note* fea' the* elitfere*ne'e* he*- 
twe*e*n a tlu'ii existing trust of S.'f.OOO.UO mimI the* 1 S.IKIO.IM) 

10 mentie»ne*d in the* said h'ase*. inte*ie‘.-t te> he* pavahle* monthlv, 
no elate he*ing suggesteel by the* plaintiff a> te> whe*n the* se*e*- 

onel trust sheailel matuu*. or that anv e-urtail shoulel he* maele*. 

« 

Whereupem, eK*fenelant ri'calleel te> the* plaintiff’s atte*ntion the re*p- 
re.^entatieai ami umle*rstaneling hael at the time* eef the signing eef saiel 
lease*, te) wit. that siie*h ]»re>visiein was met tee he himling unless ami 
in the eve'iit eef the el(*ath e»f the* ele*fe*mlant her(*in, which fae*t plain¬ 
tiff aelmitteel, hut said that he* had e*hange'el his ndml. De*fe*nelant 
elenieel te) the plaintiff that the jilaintiff hael the right te) pui’e-hase 
saiel j)re*mises in aee'eeieljnie'e with the* saiel agre*e*me*nt aiiel stateel tee 
bine that sueh an e)ffe*r een the* jeart eef the* plaintiff was rielie*ulous in 
its terms, ami in me e*ve*nt weeidel he* se*ll the* pre)pe*ity tee anyeme e*x- 
e*cpt feu* all e*ash. 

Defcmlant furihe*r says that the*re*upe)n. in April. P.>2“», when the 
plaintiff e*ame* tee elefemlant tee have a re*ne*wal eef his mete* '^mleerseel 
by the elefemlant, he* again speeke eef his ele*sire tee purchase the ])re)p- 
erty on the terms imlieateel in sjiiel le‘ase. hut maele* me e)ffe*r eef any 
kiml. neir re*^jue*ste*el any suggestieni as tee te*rms tee this elefemlant. 

This elefemlant savs that een tee wit. the loth elav eef Mav, 102d. 
plaintiff called upon defendant and presented him with a statement, 


BARBARA V. MORRIS ET AL. VS. WILLIAM T. BALLARD. 


7 


sliowin^ the piircliaso ])riee of tlie said property as $18,000.00, and 
inakin.ii adjustment of the insiiraiiee premium, taxes, and rent, 
and a trust wliieh the plaintiff was to as.«umc in tlie sum of 
$r),4()t).40: copy of this statement is attaelied hereto and made a 
]»art li(‘reof hy reference. The ])laintiff at no time tendered tlie 
defendant a elieek, note, draft or casli. The only addi- 
1 1 tional papc'i’ which plaintiff t(*ndered the defendant was a 
de(Ml purportinjj; to convey the said ])ro]>erty from the de¬ 
fendant to the ])laintitf. The stafemeiit hereinhefore referred to 
provides for the amount ol th(‘ elu'ck as heinjj; $1*2,442.87, hut no 
cheek was tendered or in any manner shown to the defendant, nor 
does the defendant believe that the plaintiff had such cheek or 
that such cheek, if temlered. would have heeu p:ood, as the plain¬ 
tiff does not have assets of such amount. 

This defendant ihaiies that anv tender of anv consideration was 

• ft. 

made at any time hy the plaintiff hc'rein with ref(*renee to the jmr- 
ehas(‘ of said pro]»erty hy him. This defendant <lenies the validity 
of the said leasing auri'ement to tlu* (*xtent of the said optional 
]>rovisi(m for the reason that the ])laintiff has not complied with 
the a^reeiiH'nt enl(*r(‘<l into hetwc'cn him and the didendant at the 
tinu* of th(* siLinin.i!. hert'of. and the defendant heliev(‘s and there¬ 
fore av(‘rs that it was not the intention of the ])laintiff to comply 
with the sai<l agreement at the lime it was nnule, ami further al¬ 
leges that the siiinatiue of the defemlant was procured thereto by 
reason of the fraud, misrepresentatif)n and deceit upon the i)art of 
the plaintiff. 

(). fhirther answ(*rin<i:, this defendant says that he is advi.^Jed by 
his counsel, believes and therefore avers that the said a<>:r(‘ement 
as {(> the sai<l Parauraph is vaj^ue. imlefinite and uncertain and, 
tlu'refore. voi<l and says that no terms have (‘ver been a^re(‘d uj)on 
h(tw(*en ih(‘ ]»arties hereto, nor has any le^^al tendei* been made hy 
the plaintiff heri'in to the (h'feiidanl. This defendant further denies 
the ri<iht of the ]»laintiff to compel the defendant to convey the 
said pro])er1y to the ]>laintiff, still leaving thereon a triist in 
12 the sum (d $o,4r)().4() upon which this defendant is .<till liable, 
regardless of its assumption hy the purchaser, said notes repre¬ 
sent iiui: said trust having h(‘en executed hy the defendant to the 
Washiimton Ihiildinn Association. 


\Vh(‘n*ror(‘. liavinLC fully answertMl, this defendant prays that 
he mav he dismissed with his costs. 

F. WILLIAM ERNST. Iseal.] 

I)isTHic T OF Columbia, ss: 

F. William Ernst, first havinj!; been duly sworn according to law, 
on oath dei)oses and says that he has read the afore.^oin^^ answer 
hy him suhscrihed; that he knows the contents thereof; that the 
mattias and things therein slated as of his personal knowledj!;c are 
true and those stated upon information and belief he bc'licves to 
he true. 

F. WILLIAM ERNST, [seal.] 
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Siiliscrihed juul .^woni to ])ofoio me lliis K'llli <1 mv of .Tolv, 102:1. 
[SEAL.I NKNA IIOIX’.KS snONf’K. 

yofan/ I), r 

DARK, WIIITEFORI) cV DARK, 

Attorneifi^ for Defendant. 

l:» Statement. 

Washington, D. C., May lotli, 102:J. 

Mr. F. Win. Ernst in .Vcconnt with Win. T. Ballanl, Real Estate 

Broker. 1217 lOye Street N. M’. 

l\eal Estat(‘ Bonnht and S(dd. Loans Nenoliated, ('onveyaneinu; in All 
Its Branches. Insiiianee Placed in iJeliahle (’oiiipanies. (J and 7 
Per(Vnt Deed of Trust (Mort,ii;a^e) Notes for Sale. 


in re Pureha.'^e 1217 Eve St. N. W. 

By pureha.'^e juice. 

To ad)ustnient of insurance jneiniiiin to Dee. .’ll.'it, 
102:5. 

(’har<i(‘S: 

To amount due Wash. Bhlu;. A.S'^o., 

jnirehaser assumes. 

To adjustment of ta.xes. oh.:).') 

“ “ “ rent to Mav :51st. 

1023..'. oO.OO 

To amount of cheek. 12.442..S7 


if l.S,000.00 


o.tii 


ifis,()().').r,2 if ls,oo.‘).t;2 

14 This d(‘ed, iiuale this — day of -, in the year ot one 

thousand nine hundred and twenty-three, hy and hetweeii 
F. William Ernst, unmarried, of the District of (’olumbia, ]*arty 
of the first jnirt, and William T. Ballanl, of the same jdaee, jjarty 
of the second part: 

Witnesseth, That in consideration of Ten (if 10.00) Dollars, the 
party of the first jiart does hereby jiiant unto the ]>arty of the s**c- 
ond part, in fee simf»le. all that ])ieee or ])areel of land, tojicther 
with the imj>rovements, rights, ju’ivile.iies, and a|)j)urtenanees to the 
same helon^inu. situate in the city of Washiniiton. District of ('o- 
lumhia. de.*ierih(‘d as follows, to wit: part of lot numbered Eight 
(8), in Su.'iiin B. Indand and others* subdivision of lots in Sipiare 
numbered Two Hundred and haghty-five (*28;")), as jjcr jdat recorded 
in the Ofliee of the Surveyor for tlu* District of (’olumbia in Liber 
“B” at folio KH; beginning for the suue at the Southeast corner 
of said lot ami running thence West along the line North “1” 
Street 18 feet. 7 * j inches: thence North 142 feet, 0 inches to an alley ; 
thenec East along said alley 18 feet, 7^^ inches; thence South 142 
feet, 6 inches to the beginning. 
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And (lie said ])arty of (lie rirs( ])art eovenan(s (lia( lie will war¬ 
rant specially (lie i»ro[)er(y hereby conveyed; and that he will exe- 
eii(e such fniilicr assurances of .<aid land as may be requisite. 

Widiess my hand and seal (he day and year hereinbefore 
wri((en. 

-. [seal.] 

-. [seal.] 

In presence of— 


1.1 


I 


Distinct oe Coumbia, To trit 

a No(arv Public, in ami for (he I)is(ric( aforesaid, 


heichy (‘crdfy (ha( I''. William I'!riis( who is personally well known 
(o me as (he ^raii(or in, and (he pci-son who execiUed (he aforegoing 
and annexed deed, da(e<l - -, A. D., l(>2)i ]>ersonally ap¬ 

peared h(‘fore me in (he said l)is(rie( and acknowledged (he said 
deed (o he his ae( and deed. 

(liven under mv hand and seal (his — dav of -, 10—. 


Xofanj Public. 

{()ii hack:) 1 )('(■(!. I'. W illiam Ihnsl (o W illiam T. liallard. Re- 

eeivi'd for Record on (he — <lav of-, A. lb 10—, a( — o’clock 

-— M., and reeordi'd in Lilx'r No.'— a( folio —, one of (he Land Rec¬ 
ords for (he l>islrie( of (’ohimhia. and examined by - -. 

Recorder. Whn. T. Rallard, Real Ks(a(e, Ren(s, Mor(- 


gage Loans, W’ashing(on, I). C. 


K) 


Sufjycstum of Dcafli of Defendant. 
File<l April 1(>, 1021. 


Now comes (he plainlilf by his a((ornevs, C. C’lin(on .lames and 
\V. \y. Millaii, and suggesls and repre.<en(s (o (he (’oui‘( (ha( (he de- 
f(Midan(, I'. William Lrns(, died on (he 0(h day of March, 1024, leav¬ 
ing a last will ami (cslamenl (‘xeculcd on (he KHh dav of November 
102.4, which has been a<lnii(lcd (o ])rohale and n'cord by (his court 
hoMing proha(c c<mii. by which h(‘ devi.^ed and IxMpieadied cer(ain 
legacies (o he paid ou( of (he |»roceeds of .sde of his r(‘al es(}i(e to 
Rarhara Morris. Daniel Leigh Morris .lunior, Anna Titus, Anna 
Mae Titus. Harry Linst and (Irace Krnst Titus, all non-residents of 
(h(‘ Distiict of Columbia, and (he rest and residue of such proceeds 
((► Clarcuice .James lh-ns(, a resident of (he District of Columbia, and 
I’dsie Rarhara Moriis, a resident of (he (’i(v of New York in the State 
of New York, and made Daniel Leigh Morris a resident of the State 
of New York and Harry Mid<laugh Singleton a resident of the Dis¬ 
trict of Columbia, the c-xecutoi-s thereof. The said devisees and 
legatees and executors thus became the legal representatives of the said 


10 


BARBARA V. MORRIS ET AL. VS. WILLIAM T. BALLARD. 


decedent witliin tlie meaning of Sections 214 and 2 to of the Code of 
Law for the I)i.<trict of Colunihia, in respect of tlie property in¬ 
volved in this proceeding. 

(\ ( IdNToN .L\MKS. 

\V. W. MII.LAN. 

Affornetfs (nr PlainiUJ. 

17 Orth r for Su/t/m n<i. 

Lilcd April Hi. 11>21. 


The plaintilf henln. hv his attorneys, havini; filed a su^^ostion 
of the <lcath of llu* defendant. l'\ William l’'rnst. stating that the 
le^al reprisentati\es (»f said di‘ee<lent are Uarhara Morris. l>aniel 
Leiiili Morris. .Inni(»r. Anna Titu-. .\nna Mac* Titus. Harry Ihiist. 
(Irace Ihnst I'itus, (larence lames Lrnst and I'lsie r»arl>aia Morris 
and Daniel Lei^h .Moiris ami Harry Middauiih Siniih'ton, (*xec- 
utors. it is this Ihth <lay of .\pril. .\. 1>.. ll»21. or<leri‘d that a 
suhpona issue for said named leu;al ri'prc'sc'Utatives. eommaudiiiL; 
tlu*m to aj>pear and lx* made* parties to this siiit. 

IKNN'INHS r.AlLKY. 

,/ a,s//cc. 


1<S 


()rdi r Api>n’n\tin(j Oiianlidu ad Lift in. 
Mled Xovemlu'r 27), l‘.t24. 


It apjK'arinu: to tiu* Lourt l»y the amended hill of complaint of 
M’illiam T. liallard herein filed that liarhara \\ Morris. Daniel Leiiih 
Morris. Jr. and (Irace Lrnst Titus. thr(*e of the defendants name«l 

in said suit, an* infants under the aiie of twentv-one vc'ais. and have* 

« * 

he(*n duly .s(*rv(‘d with proci'ss. and it further appi'ariuu; that the 
said infants desirp to make th(*ir appearance* in this (’oui1 .<o that 
the Siiid suit may he adjudicated, it is. hy the (’ourt. this 27)th day 
of Xovemher. ll)24. 

(h'dered. That Ldmund llrady hi* and la* is hereby apjMiiuted 
guardian ad litem for said infants, to appear and repi-esent them 
in this cause. 

A. A. HOKHLlXd. 

./ n.^firr. 


li) Aiifintr nf (iunrtlian ad. Lifom. 

Filed Dceemlter h. 1024. 

* ♦ ♦ 

For answer to the hill of complaint filed in the above entitled 
cause, defendants IJarhara V. Morris. Daniel Lei.uh Morris. Jr., and 
(Irace Ernst Titus hy Edmund Brady their guardian ad litem, 
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answering say; they are all infants under tlie age of twenty-one 
years and ean neitlier admit nor deny the allegations of said bill 
hut suhmit their interests herein to the |»roteetion of the Court. 

Curther answering said hill of complaint said guaidian ad litem 
says that said infants are, umlcr the Will of F. William Ernst, 
each entitle<l to a bequest of Five Hundred (.foOO.OO) Dollars 
nut of the procec<is of the sale of the real estate of .<aid Ernst; tliat 
from an examination of the recoi<l in the I’rohate Ihanch of this 
(Nuirt of the estate of vsaid F. William I’hnst, it would appear that 
there is ample property to |»ay said hecpiests and that the inteivsts 
of said infants in the result (»f this suit is purely formal. This 
guanlian ad litem has no knowledge of the matters and things 
stated in siiid hill of complaint hut is inf()rmed and helieves and 
therefore avei*s that tin* answer of V. William I'anst, tiled in his 
lifetime, correctly states the transaction h(‘tween the said Ihnst and 
plaintiff luavin, ami this guardian thercd'orc* adoi)ts said answer on 
hehalf of said infants as if the same were fullv set forth her(*in. 

ddiis guardian further says that in view of the foi-egoing, it would 
serve no us(“ful purpose for him t(» actively participate' in the de¬ 
fense of said caus(‘, and unless so elirected hv the Coui1 ho 
will not appear furtin'r herein. 

H.\KliAlh\ V. .MOIHHS, 

DANIEL LEKHI MOIHHS, .Iil, 
(;iL\('E EKNST TITFS, 

Dy EDMCND HEADY, 

(iiianlian ad Lifrni. 


I elo .<(»lemnlv swear that I have* re'ad the answe'r hv me suhscrilx'd 

« 

as guarelian ad litem and km»w the contents thci’ein; that th(‘ mat¬ 
ters and things therein slate'd em my personal knowledge arc* triu', 
and those stati'd on information and hclief, I h(‘liev(‘ to he tine. 

EDMFND HEADY. 

Suhscrihed and .sworn to Ijefore me this <Sth day of Decemher, 
A I). 10*24. 

LOnSE F. DYEE, |seal.| 
Xafari/ I*a Idle, I>. (J. 

riaal fhciu'c. 

Lilcd Mav 2S, |1)2A. 


This cause came on te) he hear«l at this term ami was argued hy 
counsel: and thereupon, up(»n consideration thereof, it i'. hv tlie 
(V)urt. this 2<Sth <lay of .May, .\. D., 102.'). adjudged. f)rdered and 
decreed that the contract hetween lh(' plaintiff, William T Hal- 
lard, and the original dctcmiant F. William Ernst, tor the 
sah' hy .<aid <l(‘fcndant to tin' plaintiff (»f tlu* I'cal estat(‘ in the 
(My of W'ashington. District of Columhia. <lcscril*cd as part of Lot 
Eight (S) in Susan H. Ireland's sulMlivi.'ion of lots in S(piare 
21 Two hundred and eighty-five (2Sr)), as per ]»lat recorded in 
Hook H, page 1U4 of the Surveyor’s Ollice of the District 
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<if (: Ijciiiimiiin ;it llic cnmcr of sai<l I.ot Mini 

jimiiiiii: llu'iHi* Wi'.-t aloiiLi llir line nf North I'vo Street, eighteen 
(l.^) IVet. -rNeii aial oiie-lialf (7':;) inches; thence North One 
hnn<iie«l ainl forty-two (ll'J) feet .-i\ (♦>) inches to an alley; 
thence l]ast alonii,- said alley eiiihteiMi (1<S) feet, seven and one- 
half ( 7 • ) inches; thence South One hundre<l and forty-two (142) 
feet, .'ix (<0 ineln'^ to the jdaee of he^inniiiju; (hein^ i<lentieal 
with the real estate de'eril>e<l in the original hill hei(‘in). he speeifi- 
eallv jKrforiiH'd and carried out. and it is further adjiidued, or- 
<lere(l a?id dicreed that O. Olinton .lames ami Konor .1. Whiteford 
he and they laachy an* aj*]»oi!ite<l trustees to convey sai<l |»ro|>(‘rty 
and that they he and hei'elty are authorized and diri'cled t(» eon- 
vi'V t». the |ilaintill hy i^ood and snilieient deed in fee simple, all 
of the riiiht lith' and intoit'st of all the defemlants to this cause in 
and to said pio]>erty. iijion condition that th(‘ plaintill. at or before 
the execution and delixcrv of said de(‘<l. >hall pay to Daniel LoiLih 
Morri." and llarrv Middanuh Singleton. (‘Xeeiitors <»f the estate of 
l'\ W illiam I'ni'-t. deceasetl. th(‘ snm of 17i.i:hteen Thousand Dol¬ 
lars {Sls'.niin.nti). with interc'st thereon at the rate of six ]ier 
e(*ntmn p«‘r annnm from the 1st dav of .Inlv. A. D.. Ih2d to date 
of |>aynM“nt. ami all taxes n]>on >aid r(*al ('state paid hy them or hy 
oi- foi- I*'. W illiam Drnst. or his ('state, for the p('riod since .Inly 
l.-t. D.. 11*2-1. less lh(' halanc(' dm' n|*on the inenndaanee seeniX'd 

hv deed of tinsl ijpon said pmperty ami tin* costs of this cause, and 
that the plaintilf cansi' said d('('d to lu* i’('leas(*d of n'cord 
22 and th(' halanc(‘ of th(' imleht('dnes.< then'hv .'Jeenred to he 
discharged and satisfied. 

A. A. IIOKIIMND. 

Ju.'itice. 

(>. K. as to form. 

IKMIKK .1. W’1I1TK1Y)KD. 

Aftfirnn/ ftfi' /hftntlnnfs, 

l-'rom th(‘ fnix'iioinLi dccre*'. the <l('fe!)<lants. in ojk'H Court, note 

an appeal t«» lh(' (’mirt. of .\ppcaD of th(' District of (’ohmd»ia and 

the Itniid for c»ists <*n apjK'al is h(*rehy lixc'd at (>m' hundred 

<lollai*s. with leav(‘ to deposit I'ifty (dollars 

cash in li('n thereof, and th(' bond to act as a snper.‘^('d('as at Ten 
thousand (1 d.dd(*.dt)) dollars. 

A. A. llOKIILlNd. 

JvMice.. . 

M rjuorn ntfinu. 

-Inne 17. ll*2-”». - S.‘»n <lcposited in lien of cost bond. 

. 1 .sn ///n Inf Krnn's. 


Filed .Inlv (*>. ll^i.'). 

'Phe ap]»ellant hereby assigns the f<»llowin.ir erroi’s on appeal 
from the decree entered in the above entitled eaiise; 
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Isl. Tlio Court ('innl in nnloiin.i:: tliat llio contract 1)0- 
•J-’> twi*!'!! the plaintill and the original defendant, F. W’ln. 

Ihn^t, was snlliciently <lelinitc and speciru* t<> entitle the 
plaint ill to specific |»erforinance. 

-iid. That (’onrt erred in hoMin.u; that the defciulant could he 
compelled to convey real estate in (piestion subject to the deed of 
trust thereon. 

drd. The ('onrt erred in holding that the case made hv the plain- 
tilf was one for sj>eciHc j)erformance. 

4tli. The Court erred in undertakinu; to complete the contract 
for the parties, which contract was void for uncertainty and in- 
detiuiteness. 

KOCiFdl J. WllITFFOKD. 

Attorneif jar Ihfrm/anf.s'. 

Service accepted this (>th dav of .lulv, ID'id. 

C. CLINTON .lAMKS, 

Atttfnieif for Pla'nitijJ. 


I)esi(/uafion of ItecorA. 
FilcMl .lulv (), ID'J.*). 


Defendants, hy their c<»unsel, hereby desie,nate the following 
j)apers and proceedings to he included in the transcrijd of record on 
th(‘ appeal in the above entitled cause: 

1st. Original Hill, with exhibits attached. 

2nd. Answer of defendant, I*\ Win. Ernst. 

3rd. Final decree for .specific performance with notation of al¬ 
lowance of appeal. 

•1th. Notation of tiling' the bond for costs. 

”)th. Statement of the (‘vidcncc. 

0th. A.ssi<>nment of errors. 

7th. This desi<;nation of recor<l. 

HOC.FU .1. WIIITKFOHI), 

AtforiU ‘11 for Ihfcnthnif. 

Service accepted this 0th dav of .lulv, 1927). 

C. CLINTON .lAMES, 
Aff(H'U(‘i/ for 
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Meniorandn.ni. 


August 31, 192d.—Statement of lividence and copy signed and 
filed. 
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Snprcinc Tourt of (ho District of (’oluiiibia. 


V.MTKo Sta i ks <»i‘ Amkrua. 

Ih.'^tnrt ill CnJn , . sn ; 

I. II. IjcmcIi. (’Icrk of (he Snprciiic (’oiirt of the Dis- 

tri< t of ('nlniiilaa. hcicl»y <Tilifv the fniciioiioj; |>a:ics iniinhcrcd fnnn 
J In *J1. hnih inclii.^ivc. In he a Iriie and eoneet transcript of the 
reenrd. a<'c«»rdinLi In «lii‘cclinn> nf connM'l laaein tiled. c(»py of 
which is nia«lc part of this transcript, in canso No. 11 lln in fapiity. 
wlM*rein William T. Uallar<l is I’laintitl and l’\ William I'rn.'it is 
Defendant, as the same n'lnains nj>on the tiles and of record in 
said ('oni't. 

In n-slimmiv whci(M»f. I h<“rennto snhscrihe mv name and atli.x 

ft 

th(‘ -t'al nf >aid DnnrI. at the (’ily nf Washiniiton, in said District, 
this -'•’•I'd day nf D(‘C(‘mhcj‘. lll‘2”). 

I Seal .^'npreme Donil (»f the DisliicI nf (’otnnd)ia.| 


MOKdAN II. HKADII 


(lerk. 


]*:w. 


'ii\ 


I'ilc<l .\n^. :;i. Ih2n. Morgan II. Beach, (’lork. 


In the Snjnc'iiie (‘nnrt of the District of Colnmhia. 

lajnily. Nn, IMln. 

William '\\ Ballaril Blaintilf, 

vs. 

F. William Ernst, Defendant. 

Be it ri'mi'mhci’cd that th(‘ ahovt* entitled ean.^e came on for 
hearing hefnre .Mr. .Instict* llnchlinn. and to join th(' issiu‘s on his 
part j<ain‘d tin* plainlitV pmdnccd as a wilm'ss J. Harold McDowell, 
who. li(‘inLi. dnly .'Wnni. t(‘>lilicd that he was .'^(‘tth'nient clerk 
of the E<|nilahl(‘ Ihiildiini .\ssn(*iali<*n. notary pnhli.s- tor 
the DisIricI nf ('nhimhia. ami was snch on lh(‘ ‘JSih Deecmher, 
Bf_M : that hc' wa." ."how n a pajK*r <»n which he identitie(l his siu;- 
natnn*: that that paper wa" acknowh‘di:ed hefon* him in accord¬ 
ance with the c<*rtilicatc hy Wm. 'W Ballard and W. Wm. Ernst; 
therenj»on tlu* cnntract wa" otiered in evidcaice. the .same heinj»; (hc 
orijiinal of tlu‘ enpy attached to the hill as khxhihit No. 1. 

Williaiii 1’. Ballard was call(“«l a*^ a wiln(*.«is in his <»wn he- 
lialf and upon hiMiiLr ."Woiii testilied that hi' was the plaintitf in 
tin* suit; that ht‘ wa< (lie enntractini: party to the contract of lea.^e 
atttached t(» plainlill's hill: that ht‘ had signed and sworn to the 
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Mil of coinpUnnt and, n]><)n liavini; liis atti'iilioii calhMl to the al¬ 
legations of Para.maph (> of the Hill, wherein it was alh'^ed that 
the plaintitf teinlered himself ready, willing; and able to ])ay for 
the property in cash, and if the defendant preferred to settle on 
any other terms he tendered him.self ready to aeeept the property 
and ]»ay the purchase price on any such terms as the defendant 
mi.uht lawfully impose, he testilii'd that on th(‘ date of tiling the 
Hill, to wit, dune ‘idth, he was ivady, willim^ and able to 

take the pioperty at the |irie(‘ (»f 1S.(Mill.0(1 uj>on any terms that 

the defendant, I'lnist. miLiht have im|M)sed. 

27 The witiK'ss furtlaM' t(‘stili(Ml that after tlu* contract was 
entered into, he took possession of the proju'rty at 1217 Kye 

Street ami that lu*, heini; a r(‘al c‘stat(‘ broker, eni^a^ed in tlu* real 
(‘State business (Hi the |)r(‘mis(‘s: that lu* moV(‘d from 1214 New 
York Avenue, his former olliees, in danuary, 10*22, and has re¬ 
mained there ever since: that he paid the rc'iit in aceoi'danee with 
the terms of the lease* u]» to duly 1st, 1020: that he tiled the suit 
in dune, 1022. Defendants by counsel eonec'de that plaintitf had 
made the alti'rations and repairs that lu* had a ri.tiht to make under 
his contract. 

rpon cross ('xamination tlu' wiliu'ss ((‘stitied that lu* had known 
the d(*fendant. lAnst. f(»r tweiily-tive y(*ais; that th(*y wen* intimate* 
personal friends: that he* addressed tlu* dc'fi'iidanl as “.Mr. Mrnst:” 
that lu* nevei* called him by his tii-st name*: that he* was not his 
counsel: that he eonduete'd husiiu‘'< with him: that lu* was a mem- 
he*!* of the l>ar hut that he ne*v(*r i‘epr(“sent(‘<l him: that he* made 
his last |>aym(*nt of rent, in dune. 1022,. It was stijudated in the 
record at this point that the def(*ndant. W illiam Hrnst. was dead 
and had h(*(*n d(*ad since .March Oih. 1021. 

W’itne.^s fui’ther teslili(*d that there was a hnildinii, association loan 
on the* pn»pe*ity. 1217 Dye Sli’cc'i. in an account sonicwlu'ie* hi*- 
twc(*n live and si.\ thousand <lollais which loan was tlu*re up to 
the time of the* time* of V. W illiam 17rnsl: that that was aj*jH‘<».\i- 
matelv the amount of the trust in 1022,: that dnrinn the vear 1*022, 
a statement was )>re*])ar(*d with rcfere'iiee* to tlu* property showing; 
the amount of the trust as So, 1 (*,().42,: this information was gotten 
from the huildim*; ass(»eialion by the attorney for the* jdaintilf; 
that the plaintitf had not paid any nion(*y into the r(*‘^istrv e)f the 
(’ourt at the* time of tiling his suit, ma- tlu*reaft(*r: that lu* did not 
have SIS. (MM). 00 in bank (lu* day tlu* Hill was lil(*<l: that 

28 at the time* of the* trial lu* did not have* $18,000.00 cash 
in hank, hut that he had tlu* numey to j>ay for tlu* prop¬ 
erty. The Court stated that lu* was f.miiliai’ witlj and would take 
notice of the fact that a luiildinLi and loan association trust could 
be paid olf at any time. 

On r(*<lir(*et e.xamination the witness testified that he could i^et 
the money on short notice: that he had securities on whi(4i ho 
could get it: that at the time* of the pre])aration of tlu* statement 
with reference to the property in May, 1022,^ he had $12,7)00.00 in 
cash in his pocket. 
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Wlu‘r(‘iipnii (’, C'liiitoii James, callnl ms a witness on Oelialf 
of the plaintiff, testified that he was a ineinher of tlie l>ar of the 
Siipnane (’nnrt of the I>istriet of (’olunihia; that he had been 
eonnsel for the plaintiff: that he )»repared the finaneial statement 
with reference t<^ the ]tr(»)K‘rty which aeeonipanied the answer of 
the defVmlant as an exhibit: that plaintiff had in cash at the time 
the statement was pi-epar(‘d the 'iiim of Jj'1'i.oOO.Od: that on the 
day of the setthaneiit the plaintiff and witness went to the residence 
of the d(‘fendant, Mrnst : the plaintiff had at that time the amount 
of money called for in the statement in cash: that he earrie<l it to 
the resi(I(‘nee of th(‘ dt'fendant: that thev siiw Mr. Krnst. 

On eio.'S (‘xamination this witni'ss testified that the cash was in 
the form of hank notes: that it was ])a])er money; that tlie state¬ 
ment referred to the item as “eheek’’ hnt the statement was in- 
eorreet in that renard. 

Whereupon plaintiff by his eounsd offered in evidence eo]»y of 
the will of !•'. Will. Ihnst with tlu‘ certificate of jirohate: a certified 
copy of .Slid will is hereto annexed. 

'riieii'iipon the plaintiff rested: likewise* the defendant. 

I. .\<lol|ih A. Iloehliim. one of the .Instiees of the Sujireme (’ourt 

of the* nistriet of (’olunihia. do hereby certify that the afore- 

• « 

2lt .ti^iinii: statement of (*vitlenee was )n-(‘pared in a(*eor<lanee 
with the rules of the (’ourt of Api >(*als of the Histriet of 
(’(•hmihia and ineludi's all and (snly tin* evidence* and exhibits 
iieee'ssaiy to hi* ineludrd in the record on a|>peal and a.ssent to the 
decision on appeal. 

(liven midei- mv hand and si'al this dlst dav of Aumist, lh*2”>. 

A. A. IIOKIILING, IsKAL.I 

Ju.^tice. 

(>. K. as to form. 

C. CLINTOX JAMKS. 

— riainfijj. 

dfl I I'ndorsed: I I'ljuity. Xo. - 11 . 410 , William T. Mallard, 

riaintitf. vs. 1'. William Ihiist. l>ef(‘ndant. Statement of 
evidence* lh»iivi‘ -i- hitehud. Lawyer. Smith Miiildini;. M’ash- 
iniitoii, I >. ('. File*d AwiX- •*!. llP2o. Moruan II. Me'aeli, (’lerk. 

dl La.^t ]]’in ami Ttsfani' nf. 

I. F. William Ihnst. heini:: of .sinnd mind, memory and under- 
standini;. eoU'^idiMinii the* e*e*rtaintv of de*ath and the ime*ertaintv 
of the* time th(‘re*of. do th('re*fore make and juihlish this my last 
Will and 4\*stament. heiehy re*vokinii and annul-in.ij; all former 
wills or e-odii-ils by me heretofore ma<le. ratifvinu: and eon firming 
this and none other to he my last Will and Te'stament. 

/'/'/>•/. d’hat all my just debts and funeral expense*s to he paid a.s 
soon as possible. 
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Jnd. My beloved dauu;bler. Elsie Barbara Morris has up to this 
time I’eeeived from me the sum of Two thousand nine hundred 
and seventy one dollars and tifteen cents ($*2.h71 .lo) ; this entire 
amount to Ito deducted from her interest in the proceeds from the 
sale of Real Estate. 

.>/v/. My helove<l son, Clarence .lames Ernst has uj) t(> this lime 
r(H*eived from me the sum of Nine thousand one hundred and 
fifty six dollurs and forty four cents (.'fh.h")*). 14), of this aei'ount, 
I wish to enter a cri'dit of I'ive thousand d(»llars (, 
leavinu: a balance due the I'.stah* (4‘ .>^4.lot>.44. this entire amount 
to he deducted from his interest in the jiroceeds from the sale of 
Real Estate. 

4th. The real estate is to he sold and out of the proceeds thereof, 
1 give, devi.se and bequeath to the following: Barbara V. Morris, 
Daniel Leigh Morris .Ir., Anna Titus, Anna Mae Titus, Harry 
Ernst, son of mv brother John, and (Irace Ernst Titus, of Lan- 
caster, Pa., the sum of f'ive hundred dollars each (.'^oOO.OO). 

nth. After the payments in j»aragraph 4, I give, devise, 
3*2 and hi'qiieath to my beloved sou Clarc'uce .lames Ernst 
one-half ( ^ j ) of the nanaining |)roc(‘(‘ds from sale of real 
estate, le.ss the amount advanced to him as in jiaragiaph 

t)fh. I give, devise and heijueath to my beloved daughter Elsie 
Barbara Morris, one-half (C.) of the ])roceeds derive<l from the 
sale of real estate after |»ayments as in ]>aragraph 4, l(‘ss the amount 
advanced to her as in jiaragraph 2. 

Ttfi. I give, devisi' and hiMpu'alh to my hclove.l daiighlei*, I'Jsie 
Barbara Morris all my |>ersonal |»rojt(‘rty of every kind; .Jewelry, 
one diamond ling loaimd to Mrs. I. B. Nutl(‘r, f'urnilui‘(‘ Stocks, 
Insurance etc., in a|>preciation and con<id(Mation of the care, kind- 
ne.-^s and devotion ^he has gixcn m(‘ the pa<l few yeais. 4'his is 
in addition to Paragraph (5. 

Sfh. 1 do hereby constitute* and aj>|>oint my .'^on-in-law Daniel 
Leigh Mori'is and my bosom fiie'ial Harry Middaugh Singleton, 
executoiv of this mv Last Will and Testament. 


!^fh. I have* |>uipo.*:(‘ly disinherite'el Mis. L B. Xutt(*r and her 
thr(*e' (4iildi‘en Brenton, W'illiam and l''lizah(*lh for cause*. 

Ifftli. I desire* a lot he* .<e*eMU(*d at k'oit Liiu'oln (V‘mete*rv and that 
mv remains he buried in it. 


In testimony whereof I have set my hand and .^eid to this my 
last Will and Testament. 

[seal. I E. \VILId.\M I’BiNST. | notari\ i. seal. | 

33 Signeel and Seale*el by the said F. Mhlliam Ernst in our 

presene*e. and by him )aihlishe*d and elee*lai*e*d as and feir his 
last M’ill and Te*stament. ami at his re(pie*st ami in his pre.«ence, 
and in the presene*e eef each other, we hereunto subscribe our names 
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ns nlti'stiiiLi \viln(‘ss(‘'. nl W’nsliin^lnn. District of ('ohiniliia, tlii.s 
Itith (lay of Novi'iiiltcr .\. D. |* 

I * Jlra'Cfl in copy. | 

Krsil \V. CONKLIN, 

20th & K. I. N. E. 


SOPHIE A. WILSON, 

1389 H Street N. W. 


NOTAltlAL SKAL. 


ANNA E. SELLNER, 

1335 II St. N. W. 

yatari/ Puhlic. 

.My coiiimi.''sion expires .Vui:. 17, llt27. 

34 M. M. IL 


IA»nn No. 78. 


Siij>renie C(nirt of the District of Coluinhia, Iloldintjj Prohate 

(’oiirt.. 


District or Coh’miua. w; 

1. 'Phendore CoLi-well. Dc'juitv Peiiister of Wills for the District 

of Colinnhia. Clerk of the Prohatt* (’<nirt. do hereby e(‘rtify. that 

• • 

th(‘ for(“Lioinii is a true <*opy of tin* oiaiiinal will of 1*'. William 
I'hnst, deeeas(*d. tiled and ri'corded in the (hliee of the Rejiister of 
Wills for tlu‘ District of Colinnhia. (’lerk of the Prohate (Vmrt, 
aforesaid: and that tin* said will after havinii been duly |>royen, 
wa-. by oiihn* of ih(‘ .-aid Court, in aeeordanee with the laws of the 
Disti'irt of (’olnmhia. adn!itte<l to probate ami record on 'the 1st 
day of April. A. D. on(‘ thonsand nine Inindre*! and twiaity-foiir. 

1 fnillu r (M'ltify. 'Thai .-aid will was duly e.xeented and |»roved 
.•iiireoahly to ihe laws and n.-aues of tin* District of Colinnhia. and 
that 1 have compared the fon'^oinu copy of .<aid will, with the 
original reeor«l in said otliee. and lind it to he a full, true and correct 
transcript theix'of. 

M’itiH'.-s my hand and the .'^eal of the saiil Probate ('oiirt, this 
4" day of September. D. 192o. 

|St‘al Snpnnne Court <»f the District of Columbia. | 

T11 Ixt) DH R17 C(4( ; S WI: L L, 

Ihjtiifii (/i.'-ft r <>l W ills tor till l)isfrii‘f of Cohnahia. 

t’lri'L' of flir Prohair ('onrt. 

17ndor.-ed on co\cr: Distiict of Columbia Su)»reme ('(»nrt. No. 
44Ht. Parhara .M<»rris ct ah. appellants, vs. William T. Pallard. 
Court of .\]ipt'al-. District of (’olnmhia. Filed Jan. 2, 192(>. Ibniry 
W. Hod Lies, clerk. 
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This is an ai)j)oal Iroiii a (I(‘ct(‘(‘ oI* tlu* Suprpnu* 
(V)iirt of the District of Uolunil)ia oi'dcriii.i;' s])ccitic ])cr- 
forniancc of a contract ludwccn apjicllcc and a])pt*I- 
laiits’ testator. The contract was for the lease of cer¬ 
tain premises for the term of three years beginniiii; 
daniiarv 1, (L*ec., d). It was under seal and duly 

acknowledged before a notary jiublic. 


Ill addition to the leasinu: provision, it contained the 
1‘ollowinu: agreement, which is the particular subject of 
t!u‘ suit and wliich the court lielow ordered to be per- 
lornunh 


“It is further ])rovided that the said party of 
the s(‘coinl part is hereby ^iven the ]>rivile.ii:e of 
jiiirehasinir ‘^aid jireniises on or before July 1st, 
11)*J.‘>, for the sum of eiii:hteen thousand dollars, 
on terms to be a.ii:reed upon." 


Further jU’ovisions of the lease were tliat the ]iarty 
of the s(‘eond part (aiijiellee) should, “at Ids own cost 
;ind expt‘ns(‘, put and ke(*p the bnildini*’ and jiremises, 
l»oth inside and out, in u’ood, substantial, and tenantable 
r(*|)air dnrin.u’ tin* whole term," and that he was i;iven 
“till* privil(\iie of niakini^ alterations or additions to 
saitl jiremises at his own cost and expense at any time 
dnrinii: the term." 

A PI K'llee moved his business as a real-estate broker 
the h*ased )»ri‘mises and nnuh* the alterations and 
repairs that he had a rii;ht to make (Hec., lo). 

l)(‘fore the exjhration of the jieriod within which 
a))pellee mi^ht j)urchase the property, he filed his bill 
(Kec., Id) and tendered himself ready (Rec., 3) to take 
tlie ])ro])erty and i)ay for it on any terms that the 
testator of appellants mi.nht lawfully im])ose. lie was 
pn‘pared to mak(‘ this tendm* .«*()od at the date of the 
tilin^ir of th(‘ bill and at the date of the trial (Rec., 15). 
F. William fbnst, tlu‘ orii'inal defeiulant and owner 
of th(' ])r(»perty, died after the bill was filed, but not 
until he had answered. 
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The mouth of appellee is closed as to any transac¬ 
tions between him and the decedent, but some admis- 
► sions in the answer are important and material. It 

admits the attempts on the part of appellee to acquire 
the property within the period limited and his refusal 
to treat with him; and, further, that appellee called 
upon him with a statement of settlement of the pro- 
P posed purchase and a deed (Rec., 7). This statement 

he retained and it was made part of his answer. The 
validity of the contract is assailed on various grounds, 
but he significantly asserts and reasserts (Rec., 6) that 
the understanding was that it was to he binding in the 
event of his death (Rec., 6). 

The devisees under the will of the original defendant 
were made jiarties. The decree was against them and 
the case is here on their a])peal. 

Appellants’ Points Summarized. 

. The decree is assailed on three grounds, though the 

brief of ai)i)ellants’ counsel subdivides them more 
minutely. 

1. The eontraet is incomplete. 

2. The eontraet lacks mutuality. 

.3. The existence of a )nortgage {deed of trust) on the 
pr(f petty. 

We discuss these in inverse order. 

On the third point, appellants’ counsel cite three au¬ 
thorities, all of which are easily distinguishable from 
the case at bar and none of which is in point. 
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(a) Buckley vs. ^Feer, 27)1 Mass., 23: This was a case 
where tlie parties to a contract to convey real estate by 
a “clear title to the same free from all incumbrances” 
were about to carrv it into execution when the interest 
of the vtmdor was attached. Defendants oiTered to 
convey subject to the attachment, but jilaintitT refused 
to take the title so incumbered. ])efendants declined 
to remove the attachment and ])laintilT sued. The ob¬ 
ject of the suit is thus shown to be twofold: (1) to com- 
j)el defendants to remove the attachment, (2) to compel 

them to convev. 

* 

(b) Seergy vs. ^Morris K. Corp., 138 Va., 572: This 
was a case in which a real-estate broker with special 
and limited authoritv exceeded that authoritv and tried 

to make a contract of sale when he was authorized onlv’ 

• 

to find a j)urchaser. When emi)loyed, he was given 
certain prices and was told that these were subject to 
all loans and leases. The case turned on the extent of 
the agent's authority and held that plaintitT had no 
contract with anyone authorized to make a contract, 
but, as it refers to the existing incumbrances and is 
cited by appellants to that point, we (piote at length, 
viz: 

“The terms of the letter (employing the 
agent) clearly indicate that the writer of it was 
to ‘close the deal’ and that the agent’s authority 
was confined to obtaining and re])orting an 
‘offer’ of purchase in accordance with the terms 
of the letter. The agent is expressly directed 
not to ‘come back with any other offer’ and the 

letter is silent as to manv of the details essen- 

• 


m 

D 


tially iiivolvod in the i)erformance of the con¬ 
tract at the time of its completion, such as the 
adjustment of the outstanding encumbrances 
upon and of existing leases of the property, of 
the time of delivery of the deed and possession, 
etc. These matters were left unsettled by the 
letter, to be adjusted by subsecpient agreement 
of the owner, with the purchaser. It is true that 
in the contract of sale signed by the agent, he 
attempted to settle some of the matters, such as 
the time of the delivery of the deed, and, by 
inference, the time for the delivery of posses¬ 
sion. But he was not authorized bv the letter 
to do this. Those matters, therefore, not^^ith- 
standing such action of the agent, remained un¬ 
settled to be adjusted by subsecpient agreement 
as aforesaid. And tire adjustment of the out¬ 
standing encumbrances and leases aforesaid was 
not even attemi)ted by the agent—they were not 
mentioned in the conti-act which the agent 
signed, nor to the ])nrchaser outside of the con- 
ti’act, nor were the ])articulars as to how the 
loans and leases wei*e to be adjusted ev^er con¬ 
sidered or agi'eed n])on by the agent and the 
purchaser; nor does it appear, so far as shown 
bv the evidence, when the loans were due and 
payable, or that they icere only of such a total 
that they could have been discharged by the j)ur- 
ehase-money or that the leases terminated at 
sueJi a time that the j)ossessio)i of the property 
could have been delivered even at the expiration 


of the thirty days, the time fixed in the contract 
signed by the agent (without authority) for the 
completion of the contract. (Italics ours.) 
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(c) Kano rs. Luckman, 131 Fed., GOO: In this case 
Kane houj^lit some cows from Luckman and was to pay 
for them, in part, with land subject to a mortgage, 
'riie contract was oral and the i)laintitY's proof fell 
short in many j)articulars. What the court said about 
the mortgage was : 


“In regard to the mortgage, it clearly appears 
that no agreement was reached as to whether 
complainant was to pay the same, or defendant 
was to assume it and the prayer of the ])etition 
is that the court shall determine which shall be 
done.” 


The case at bar is wholly dilTerent. Here the mort- 

• 

gage can be i)aid at any time (liec., 15). The pur- 
cliase-monev is sufiicient to ])av it. Whether it should 
be paid or allowed to stand is left by the bill to defend¬ 
ants’ option. The court is not asked to determine 
which shall be done. It was not necessary for the 
court to determine anything in this i)articular until the 
defendants, giyen the right to determine, refused to 
s])eak. Then the court imposed the condition of an 
all-cash payment and a release of the mortgage. The 
original defendant said in his answer that he wanted 
all cash (Rec., G). 

The court had the right to impose this condition. 

Willard rs'. Tayloe, 8 AVallace, 557: There the Su- 
pieme Court of the United States said: 

“The relief which the complainant seeks rests, 
as already stated, in the sound discretion of the 
court; and, if granted, it may be accompanied 
with such conditions as will preyent hardship 
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and insure justice to the defendant. The suit 
itself is an appeal to the ecpiitable jurisdiction 
of the court, and, in asking what is equitable to 
himself, the complainant necessarily submits 
himself to the judgment of the court, to do what 
it shall adjudge to be equitable to the defend¬ 
ant.” 


If the court im])oses uj)on the plaintifT the obligation 
of satisfying the mortgage and he meets that require¬ 
ment, it hardly lies in the mouths of the defendants to 
object to the conveyance on the ground that the prop¬ 
erty is mortgaged. The original defendant objected 
on the ground that he was left liable on the mortgage. 
That objection is removed. 

In Jones r.s*. Lenman, JJ Apj). 1). (\, 1, this court 
saitl, in recpiiring the j)erf()rmance of a contract where 
the vendor object(‘d on the ground that the ])roperty 
to be conveyed was subject to her mother’s dower, and 
that therefore she could not convey a good title: 


”PlaintilT is here insisting upon defendant 
performing her contract in so far only as she is 
capable. By the decree the dower interest of 
the mother is j)rotected. It imposes no hardship 
on her. It only directs the defendant to carry 
out her agreement to convey the legal estate 
which vested in her on the death of her father.” 


To pay the mortgage debt in this case imposes no 
hardship on the defendants; to leave it unpaid confers 
no benefit on them. Cases where the existence of a 
mortgage has been allowed to defeat specific perform¬ 
ance are only those where the existence of the mort- 
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gage im})oses some duty or leaves some liability upon 
the party against whom performance is sought or 
where, as in llntT vs. Shei)ard, 58 Mo., 242, the cash 
payment is not snfticient to licpiidate the mortgage debt 
and no other means of liipiidating it have been pro¬ 
vided. 

Lack of Mutuality. 

The objection of lack of mutuality does not ai)ply to 
a contract of this character. 

The law upon that point was long ago settled by our 
highest court, and there has been no departure from 
the doctrine. 

“A covenant in a lease giving to the lessee a 
right or option to purchase the ju'emises leased 
at any time during the term, is in the nature of 
a continuing olTer to sell. The ofl’er thus made, 
if under seal, is regarded as made upon suf- 
licient consideration and theivfore one from 
which the lessor is not at libcrtv to recede. 
When acci'pted by tin* h‘ss(‘e, a contract of sale 
is comi)leted.'” Willard vs. Tayloe, supra 
(syllabus). 

The learned author of Pomeroy on Specific Perform¬ 
ance (3d edition, January, P)2f)), states the ])rinciple 
as follows: 

“Skctiox lf)7. Limitations upon the doctrine 
of mutualitv.— 

“To the doctrine of mutualitv, as stated and 
discussed in the foregoing ])aragraphs, there are 
limitations and exceptions of great imiiortance. 
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which very much narrow its application. These 
exceptions are well established; many of them 
are common and familiar.” 

“Section 169. Options.— 

“Another most important and comprehensive 
species of these contracts unilateral in form and 
which can be specifically enforced by the one for 
whose benefit they are made, although there is 
no mutualitv in the remedv, embraces those in 
which the consideration is not ])ast and exe¬ 
cuted, but future, consisting in acts to be done 
by the promisee, although the agreements them¬ 
selves contain no express promise on his ])art 
that he will do the acts. 

“Among the examples of this species arc 
* * * and those in which the party confers 

an opfiou u])on the other * * * when it 

was intended that the contract should, in its 
express terms, be binding u])on one of the parties 
alone, it majf be specifically enforced against 
that party, although the remedy cannot be 
granted to him against the promisee.” 

The doctrine is sustained by a great number of au¬ 
thorities, such as 

Willard vs. Tayloe, supra. 

Maughlin vs. Perry, 35 Md., 352. 

SoulTrain vs. McDonald, 27 Ind., 269. 

Perkins vs. Iladsell, 50 Ills., 216. 

Hall vs. Center, 40 Calif., 63. 

Kerr vs. Day, 2 Harris (Pa.), 112. 

Ewins vs. Gordon, 49 N. H., 444. 

Vassault vs. Edwards, 43 Calif., 458. 
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Thomas vs. Brewing Co., 102 Md., 417. 

Brewer vs. Sowers, 118 Md., 081. 

King vs. Kaiser, 126 Md., 213. 

Floyd vs. Storrs, 114 Md., 56. 

Boston, etc., K. K. Co. vs. Rose, 194 Mass., 142. 
•Guyer vs. Warren, 175 Ills., 328. 


The editor of Pomeroy on Specific Performance, in a 
note to section 169 (3d edition), with an exhaustive 
citation of authorities, reaches the conclusion that 

“It is jierfectly well settled that unilateral 
contracts giving options and the like, are en- 
forcahle after the protTered conditions have been 
accepted hy the jiarty to whom the olTer was 
made, although he was urnhu* no ohligalion to 
accept.” 

and, again in the same note: 

“The elTect of the giuieral rule res])ecting 
mutuality, either of obligation or remedy, is con¬ 
sidered in the following cases, and 1 think it 
very clear that the rule was ajiplied with much 
more strictness in the older than in the later 
decisions, indeed, the rule, so far as it relates to 
the mutualitv of the remedv alone, is evidentlv 
based u])on no ])rinciples of jdistract right and 
justice, but, at most, upon notions of (‘Xpe- 
diency; and the arguments in its sipiport are 
often mere re])etitions of tim(‘-lionored verbal 
formulas, which when closelv analvzed are 

found to have little or no real force and mean- 

* »» 

mg.” 


11 


Ill Vassaiilt rs. Edwards, supra, it was said: 

“It was accordingly held from an early day 
that when the action for a specific performance 
was instituted by the party who had not signed 
the agreement, the act of filing the hill made the 
remedy mutual.” 

In Watts rs. Kellar, 56 Fed., 1 (C. C. A., ^th Cir¬ 
cuit), the court said: 

“Xo man of any experience in the law would 
esteem an option on a lawsuit for an uncertain 
measure of damages as of any value. The mod¬ 
ern, and we think the sound, doctrine is that 
when such contracts are free from fraud, and 
are made upon a suflicient consideration, they 
impose upon the makers an obligation to ])er- 
form them specifically, which e(piity will en¬ 
force.” 

The only cases cited by appellants upon this point, 

Weigle rs. Roller, 40 App. D. C., 102, and 
Lipscomb rs. Watrous, 3 App. D. C., 1, 

were decided on other grounds and are not at all in 
point. 

The Question of Incomplete Contract. 

Under this head it is first to he observed that plain¬ 
tiff has ])artly performed the contract, and that if the 
objection of incompleteness were otherwise well- 
founded part performance deju’ives it of its force. 
The contract was under seal and for a valuable con¬ 
sideration. The plaintiff moved to the premises and. 
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fircsumably in anticipation of becoming; the o\vner, 
made, at bis own cost, alterations and repairs. The 
]:rincij)le upon which all the cases that have denied 
specific ])erforinance on the g:round that the contract 
was incomj)lete rest is that the court is called upon to 
make a contract for the jiarties and then enforce it, or, 
as was said, in substance, in the first of the more than 
fifty cases cited by appellants, the defendant is called 
upon to do something: that he never agreed to do. 

But the rule fails in the case at bar because the bill 
does not seek to com])el the defendant to do anything 
save to conv(‘y the land as he had agreed, under seal, 
and upon a consideration already ])artly jierformed 
and now tendered in full, upon terms that the defend¬ 
ant may dictate. That the cases cited to this point do 
not sustain a])])ellants' contention is shown by an 
analvsis of th(*m. 

Hull’ rs. Shepard, oS Mo., 242, was a suit to com])el 
a veiidiM* to tak(‘ ])roperty under an agreement which 
i rovidi'd for sale “at and for the sum of twenty-five 
hnndri‘d dollars; the said She])ard to assume the 
amount owing to Iron County School Fund, by the said 
Jose])h lIutT and the balance of the ])urchase money to 
be paid on such terms as may be agreed upon between 
the jairties." The trial court undertook to enforce the 
agreenu‘nt by giving judgment against the vendee for 
4'lie apt)ellat(‘ court said he had not agreed to 
])ay cash and the court could not compel him to do so. 
There was no olTer to allow defendant to dictate the 
terms. 

Mayer rs. McCreery, 119 X. Y., 434; In this case 
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Mayer wrote McCreery offering; to lease his building 
at a certain rent, the building to be altered similar to 
another. Ilis closing sentence was “Plans to be agreed 
tij)on.” They never were agreed upon and manifestly 
there was no completed contract. If Mayer had said 
to the defendant, “You select the plans,” the case 
would be in point. He did not say this. 

Realty Improvement Company vs. Unger, 141 Md., 
r»58, was decided upon other grounds. The contract 
provided for cash payment of $1,833 on property where 
there were liens amounting to $7,300 and did not 
sj)ecify the means l)y which these were to be provided 
for. The case turned on this point. True, the court, 
having thus decided the case, referred to the contract 
as being incomplete in the matter of certain releases, 
but there was no offer on the j)art of plaintiff that de¬ 
fendant might dictate the terms in this ])articular. 
The court cites several other Maryland cases, but none 
of them presents the situation existing in the case at 
bar. 


Tansey vs. Suckoneck, 130 At., 328, a New Jersey 
case, was for the enforcement of the supposed contract 
evidenced by the following paper: 


“Received, Newark, X. J., Tuesday, October 
28, 1024, from Ileime Suckoneck, two hundred 
and fifty dollars on account of purchase price 
100 X 100 S. W. corner Miller Street and Avenue 
U, Newark, for $10,000, formal agreement to be 
executed and additional amount paid on Novem¬ 
ber 7, 1924; title to be taken as soon as searches 
are made. 

“$5,000 cash and $5,000 mortgage.” 
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Tliere was no agreement as to date, maturity, or rate 
of interest on tlie mortgage and no otTer that defend¬ 
ant might dictate these particulars. 

The case upon which the citation from 1917 D. L. 
K. A., 1081, is based is Livingston Waterworks vs. City 
(*f Livingston, KJlJ Pacific, 381. That it does not reach 
or overcome tlie e(jnity of the case at bar is shown by 
the first paragrajih of the syllabus: 


“.\n agreement to renew a contract for a 
water supply upon such terms as are mutually 
agreed uj)on, does not mean the extension of 
the same contract subject oidy to rate adjust- 
nnmt, but indicat(‘s that there shall be further 
contractual i*ctations lu'tween the parties touch¬ 
ing the same subject-matter, but with such dif- 
fer(‘nc(‘s in tcu ins as exj)erii‘nce might show to be 
nec(‘ssarv." 


'rh(‘re was no offtu* to allow tlefendant to name the 
terms. It will be* observed that the test in this case, 
which is a fair illustration of them all, is the necessity 
for “/a/7//rr <‘(nitr(i( tnal relations." The date at which 
the contract in the pending case became complete is 
the date of the tender on ])laintilT\s part by the filing 
of his bill. 

AVillard vs. Tayloe, supra. 


At that date no further “contractual relations” be¬ 
tween tlu‘ parties \\(*re n(‘ci‘ssary to enable the court 
t(» do what it was asked to do, viz., compel defendant 
to convey as h(‘ had agreed, im])osing any terms that 
might ])lease hltu; and the court fixed the terms only 
V. hen d(‘fendants refused to do so. 

This j)rinciple is sustained by 

Joy vs. St. Louis, 138 U. S., 1 (read on page 43), 
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where the court said: 

“The provision cannot be construed as mean¬ 
ing that, if the parties do not agree, there is to 
be no compensation, and that, because there can 
in that event, be no compensation, there is to be 
no enjoyment of the right of way. In this view, 
it cannot be said that the court is making an 
agreement for the parties that they did not make 
themselves/* 

Kane vs. Luckman, 131 Fed., G09, has been analyzed 
and its inapplicability shown in another section of this 
brief. 

Brown vs. Brown, 33 X. J. Equity, 653, was where a 
paper was drawn but never delivered. Hence there 
was no contract at all. 

Davila vs. United Fruit Uo., 88 X. J., Pkpiity, 4!)8, 
was a case where the price had not l)een agreed ui)on. 

In McKibben vs. Brown, 14 X. J. Ecpiity, 12, the ])ar- 
ties had failed to agree upon a term of credit and there 
was no offer to agree. 

Souder vs. Schwab, 315 Ills., 623; Heller rs. Cochran, 
280 Pa., 579, and Shaw vs. Cornman, 271 Pa., 265, are 
cases where the memorandum was insufficient under the 
statute of frauds; and Manufacturers’ Light and Heat 
Company vs. Lamp, 269 Pa., 517, was a case where the 
memorandum was insufficient under Section 4 of the 

Pennsvlvania Sales Act. 

* 

It is impossible to detail within reasonalde limits 
the reasons why none of the citations of appellants 
govern the case at bar, but, with the foregoing as sam¬ 
ples, it is confidently asserted that they have not found 
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and cannot tind any case whore specific performance 
has h(‘en denied under the conditions here presented. 

In Ellis rs. Treat, 236 Fed., 120, upon which .c:reat 
stress is laid, which involved a contract for the transfer 
of stock in a minini!: corporation, the court said of the 
contract— 


“It contains no mention of the amount of cai)i- 
tal stock of the j)ro])osed corporation, the num- 
her and valin* of its shares, the number of its di¬ 
rectors, the ])lace of its business, its ])owers, or 
its duration.” 


In Kaufman vs. Liggett, 209 Pa., 87, it was held that 
where a lease provided for an extension for a ])eriod 
(d* vears the rental to be fixed bv arbitrators and the 
arbitrators faih*d to agr(‘e, the fixing of the rental was 
not of the (‘ssinice of the contract and the landlord 
could not dispossess a tenant who had entered upon 
the j)reniises and made extensive imj)rovements, but 
the court would fix the rent. This case is neither men¬ 
tioned nor distinguished by Heller rs. (V)chran, 280 
Pa., 7)79, as contended by a])pellants, as is clearly shown 
by the contract sought to be enforced, wliich is (pioted 
in full, as follows: 


^‘Xov. 21, 1922. 

“Received from James B. Heller, M. I)., One 
Hundred 100 Dollars, First Payment on 317 W. 
Market for considei’ation of $20,000, $100. 
“ELLA (J. COCHRAX. 
“CATHERIXE (J. COCHRAXE.” 


See, also, 

Young rs\ X^elson, 121 Washington, 285. 
Kerr rs. Day, 2 Harris (Pa.), 112. 
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Tender. 


Tlio filin':: ol tli(‘ bill witbin the option pcM’iod was a 
sufficient tender under the circumstances of this case. 


AVillard rs. Tayloe, supra. 
Maughlin rs. Periw, do Md., .dbd. 


pjven if this were not so, the course of the original 
defendant as disclosed by bis answer and the position 
assumed by him rendered a tender futile, and therefore 
excused it. 

Scott vs. Beach, 172 Ills., 27d. 

Veeder vs. McMurray, 70 Iowa, 118. 

dienev vs. Libb(‘v, 124 U. S., 04. 

» * ^ 


And, under the authority of the last-cited case, ])lain- 
titT is not even re(iuired to bring the money into court 
until ordered so to do bv the court. 

The decree is laglit and should be affirmed. 

C. (’LIXTOX JAMKS, 
.MILLAX AND SMITH, 

Attorueifs for Appellee. 
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